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Stronger Laws Against Sexual Harassment: 
How Higher Education May Avoid the Learning Curve

Emergence of the
#MeToo Movement

In 2007, Tarana Burke created a 
non-profit organization to help victims 
of sexual assault and sexual harass-
ment (collectively, “sexual miscon-
duct”) in underprivileged communities. 
She referred to her undertaking as the 
“Me Too” movement1 with the idea 
that there is strength in numbers. By 
commonly utilizing this phrase, the 
movement has allowed individuals to 
come forward with their stories and 
stand in solidarity.

Nearly ten years later, on October 
15, 2017, after allegations of sexual 
misconduct were asserted against high 
profile Hollywood media mogul Harvey 
Weinstein, Alyssa Milano posted a 
tweet that stated: “If you’ve been sex-
ually harassed or assaulted write ‘me 
too’ as a way to reply to this tweet.” 2 
In response to her tweet, social media 
became flooded with stories of harass-
ment and assault, igniting a nation-
wide conversation. 

Since then, more than 80 women 
have come forward against Harvey 
Weinstein3 and claims of workplace 
harassment have also been brought 
against television host Charlie Rose, 
U.S. Senator Al Franken, comedian 
Bill Cosby and comedian Louis C.K., 
just to name a few.4 There has been a 
sharp increase in reporting of claims 
across many U.S. industries.5 Time 
Magazine named “the silence break-
ers” as its person of the year for 2017, 
referring to those women (and some 
men) who came forward with stories 
of sexual misconduct to help launch a 
nationwide reckoning.6

 Governor Cuomo’s New Sexual 
Harassment Laws

The increase in public awareness 
also resulted in the New York State 
Legislature  implementing stronger 
protections against workplace harass-
ment.7

As many are aware, Title VII of the 
Civil Rights Act of 1964,8 the New York 
State Human Rights Law,9 and the 
New York City Human Rights Law10 
prohibit discrimination and retaliation 
based on sex, which includes sexual 
harassment.11 Specifically, these laws 
prohibit unwelcome sexual advances, 
requests for sexual favors, and other 
verbal or physical conduct of a sexual 
nature that has the purpose or effect of 
unreasonably interfering with an indi-
vidual’s work performance or creating 
an intimidating, hostile or offensive 
working environment.12

Seeking to strengthen those existing 
protections, on April 12, 2018, New 
York Governor Andrew Cuomo, signed 
the 2018-2019 Executive Budget into 
law, which includes several additional 
measures aimed at tackling workplace 
claims. He refers to these changes as 
“the most aggressive sexual harass-
ment legislation in the country.” 
Significant highlights include:

•  Effective July 11, 2018, 
employers are prohibited from 
including mandatory arbitra-
tion clauses in employment 
agreements.13 

•   Effective July 11, 2018, non-dis-
closure provisions in settlement 

agreements are pro-
hibited unless the 
complainant prefers 
confidentiality and is 
provided 21 days to 
consider the terms and 
conditions of the agree-
ment and a seven day 
revocation period.14

•   The New York State 
Department of Labor 
must consult with the 
New York State Divi-
sion of Human Rights 
to create a model sex-
ual harassment prevention pol-
icy and training program for 
use by employers.15 All employ-
ers are required to implement 
or create their own written poli-
cies and training programs that 
meet or exceed these minimum 
standards by October 9, 2018. 

•   All employers are required to 
conduct annual interactive sex-
ual harassment training for all 
employees.16 

•   Effective immediately, employ-
ers may be held liable for sexual 
harassment of a non-employee 
such as a “contractor, subcon-
tractor, vendor, consultant or 
other person providing services 
pursuant to a contract in the 
workplace” if they “knew or 
should have known” that the 
non-employee was being sexu-
ally harassed “in the employer’s 
workplace” and failed to take 
“immediate and appropriate 
corrective action.”17 

•   Public employers are now 
prevented from using taxpayer 
funds to settle claims. A public 
employee who has been found 
liable for intentional wrongdo-
ing related to a claim of sexu-
al harassment must reimburse 
the State.18 

It is unsurprising that New York is 
leading the way in providing addition-
al protections in this regard, as the 
new sexual harassment protections for 
employees are reminiscent of the pro-
tections that were passed by Governor 
Cuomo in 2015 to protect students in 
New York.

The Campus Sexual Assault 
Movement Predates the

#MeToo Movement
Before the #MeToo movement, and 

long before the media coverage on 
Harvey Weinstein, colleges and univer-
sities were already grappling with the 
issue of campus sexual misconduct. In 
fact, the recent movement exemplifies 
what many higher education institu-
tions have known, and been dealing 
with, for years. For many colleges and 
universities, the #MeToo movement 
actually happened a few years ago, 
and it is only now that the workforce is 
coming up to speed. 

During President Obama’s adminis-
tration, the federal government placed 
an inordinate amount of attention on 
the issue of sexual misconduct on col-
lege campuses. As a result, institu-
tions were inundated with an over-
whelming amount of federal guidance 
on how to properly recognize, pre-

vent and address campus 
sexual assault and harass-
ment. For example, in 2011, 
the U.S. Department of 
Education’s Office of Civil 
Rights (“OCR”) issued the 
Dear Colleague Letter, 
which expanded institution-
al oversight.19 

Additional guidance was 
released by OCR in 2014 
and 2015.20 As a result, 
colleges and universities 
expanded Title IX offices, 
created intensive trainings, 

and revised policies. While some of this 
federal guidance was recently rescind-
ed by Education Secretary DeVos,21 
many state legislatures nonetheless 
codified many of the provisions out-
lined in the Obama-era guidance. 

Furthermore, over the past few 
years, students have also become more 
vocal about how their campuses are 
handling allegations of campus sex-
ual misconduct, as evidenced by the 
exceptional number of colleges and 
universities that have been accused, 
by both complainants and respondents, 
of mishandling complaints of sexual 
misconduct in violation of Title IX and 
state law.22 

In 2015, the growing awareness of 
sexual misconduct on college campuses 
led Governor Cuomo to sign Article 
129-B of the New York Education Law 
(the “Enough is Enough” law) to ensure 
the safety of all students attending col-
lege in New York State.23 Article 129-B 
protects students from sexual assault, 
dating violence, domestic violence and 

stalking. While many provisions of 
Article 129-B reinforce or expand on 
existing obligations imposed on higher 
education institutions by federal law,24 
Article 129-B also imposes a number of 
requirements that impact how institu-
tions respond to and investigate claims 
of campus sexual misconduct that go 
beyond the federal requirements. 

For example, Article 129-B requires 
higher education institutions to adopt 
a uniform definition of “affirmative 
consent”25 and a statewide uniform 
alcohol and/or drug use amnesty poli-
cy as part of their codes of conduct.26 
Article 129-B further requires institu-
tions to include in their codes of con-
duct, and distribute annually, a pre-
scribed statewide uniform Students’ 
Bill of Rights27 and mandates that 
institutions conduct biennial anony-
mous campus climate assessments.28 

Pursuant to Article 129-B, every 
institution must implement a student 
onboarding and ongoing education 
plan to educate the campus community 
about sexual misconduct. Institutions 

must provide training to all students, 
including but not limited to first-year, 
transfer, international, online and dis-
tance education students, leaders and 
officers of student organizations and 
student athletes.29 All those involved 
in the investigation and adjudication 
of claims must also receive training.30 
Article 129-B also sets forth a number 
of reporting requirements to New York 
State.31 

In May 2017, Governor Cuomo 
ordered a comprehensive statewide 
review of compliance with Article 
129-B which found: 95 institutions 
(38.9 %) were compliant, 29 institu-
tions (11.9%) were non-compliant and 
120 institutions (49.2%) were found to 
be significantly compliant.32 

Lessons Learned
While the changes to New York’s 

sexual harassment laws in the employ-
ment area may seem daunting at first 
glance, most, if not all higher educa-
tion institutions in New York have 
been addressing these issues, at least 
in some context, over the last few 
years. Most institutions in New York 
faced a learning curve when adopting 
the new rigorous standards set forth 
in the federal guidance and Article 
129-B; however, this experience can 
be used in implementing and address-
ing New York’s new anti-harassment 
laws. While all employers throughout 
the State are now required to revise 
policies and conduct training, colleges 
and universities, to a large extent, 
have already done so for at least a sub-
set of the population and can modify 

these already existing documents and 
programs. 

Moreover, Article 129-B details spe-
cific protections for complainants and 
respondents insofar as both parties 
must be afforded equal opportunities 
to present evidence and have witnesses 
speak on their behalf.33 Additionally, 
the respondent must be provided with 
adequate notice of the allegations and 
both parties may appeal the deter-
mination.34 At this point, the new 
workplace legislation is distinguished 
from Article 129-B because it does not 
address respondent rights. Here, once 
again, experience may serve as a blue-
print. Even with these express provi-
sions in Article 129-B, there has been a 
recent increase in respondent lawsuits. 
Employers should also anticipate a rise 
in respondent claims and, with this in 
mind, draft their new policies and con-
duct investigations accordingly. 

As the new sexual harassment laws 
come into effect quickly over the next 
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While the changes to New York’s sexual harassment 
laws in the employment area may seem daunting 
at first glance, most, if not all higher education 
institutions in New York have been addressing 
these issues, at least in some context, over the last 
few years. 
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light of the special characteristics of 
the school environment.” A school need 
not tolerate student speech that is 
inconsistent with its basic educational 
mission, even though the government 
could not censor similar speech outside 
the school.” 

Speech Promoting Illegal Drug Use
School administrators may restrict 

student speech that promotes illegal 
drug use.10 In Morse v. Fredrick, the 
district was permitted to discipline stu-
dents who displayed a banner that read 
“Bong Hits 4 Jesus” across the street 
from an event that was sanctioned 
and supervised by the school. The U.S. 
Supreme Court held that schools may 
limit such speech due to the special 
characteristics of the school environ-
ment and the compelling government 
interest in stopping drug abuse.

State Laws
On the State level, the New York 

State Dignity for All Students Act 
(“DASA”) prohibits harassment and 
bullying in the school context.11 DASA 
defines such terms as “the creation 
of a hostile environment by conduct 
or by threats, intimidation or abuse, 
including cyberbullying, that: 

(a) Has or would have the effect of 
unreasonably and substantially 
interfering with a student’s edu-
cational performance, opportuni-
ties or benefits, or mental, emo-
tional or physical well-being; or 

(b) Reasonably causes or would rea-
sonably be expected to cause a 
student to fear for his or her 
physical safety; or

(c) Reasonably causes or would 
reasonably be expected to cause 
physical injury or emotional 
harm to a student; or 

(d) Occurs off school property and 
creates or would foreseeably cre-
ate a risk of substantial disrup-
tion within the school environ-
ment, where it is foreseeable that 
the conduct, threats, intimida-
tion or abuse might reach school 
property.”12 

As mentioned above, even off-cam-
pus speech can be limited when it 
is “reasonably foreseeable” that the 

misconduct will “create a risk of a 
material and substantial disruption” 
in the school setting.13

Local Regulation
Various school district policies also 

regulate speech-related activities in 
public schools. Student protest activi-
ties that violate a school district’s code 
of conduct are not protected and, as 
such, carry disciplinary consequences. 

For example, the New York 
State Commissioner of Education 
(Commissioner) has upheld the five-
day suspension of a student who 
admittedly left the classroom, joined 
students in a walkout, and failed to 
return to the classroom.14 In Appeal of 
Durkee, the Commissioner explained 
that “faculty and staff had been 
advised in advance of the walkout and 
the consequences of student participa-
tion,” and explained that the student 
“could have avoided suspension had 
he returned to his classroom instead 
of leaving school grounds.”15 That case 
highlights the school district’s author-
ity to implement its code of conduct 
regardless of whether the violation 
relates to a speech-related activity.16 

Finally, when dealing with 
speech-related activities, districts 
should apply their codes, policies and 
regulations in a neutral manner, and 
may not engage in viewpoint discrim-
ination.17 Any actions taken with re-
gard to student speech must be view-
point neutral. Districts should not 
take any action that appears to either 
endorse or oppose a particular view-
point, no matter how popular – or un-
popular – it may appear to be at the 
time.

Student “Walkouts” and 
Other Mass Protests

Generally, school districts may 
discipline students for planning, par-
ticipating in or encouraging other 
students to plan or participate in “en 
masse” protests as long as the Tinker 
standard is met (i.e., the district rea-
sonably believes that the protest-re-
lated activity is likely to result in 
substantial disruption). A student 
walkout that involves a large number 
of students who are planning to walk 
out of a school building, or even just 
their class, would likely constitute a 
material and substantial disruption 

to the extent that the educational pro-
cess is being disrupted. 

Notwithstanding this clear right to 
regulate student protests, the issue is 
almost never that simple. The mes-
sage behind student protests can often 
seem so universally laudable that the 
school community wishes to support 
the protest in good faith. In fact, it is 
fairly common for teachers, principal 
and school employees to sympathize 
with students and their desire to pro-
test. 

Nonetheless, school employees 
should think twice before taking any 
active role in any student protest. 
While it is true that public employ-
ees do maintain the right to engage in 
speech on matters of public concern, 
those rights do not apply in the same 
manner when they are acting in the 
scope of their employment. 

For example, the Commissioner has 
held that one teacher’s conduct in “ab-
senting himself from his assigned du-
ties and leading students away from 
their classes” in a mass walkout pro-
testing alleged police brutality was not 
protected by the First Amendment.18

The Commissioner explained that the 
content of the teacher’s expressions 
about the particular student protest 
was not in issue; rather, it was “his 
action in leading the walkout which 
clearly disrupted the educational pro-
cess at Morris High School.”19 

There is no question that a walkout 
during school hours would clearly un-
dermine a teacher’s ability to complete 
his or her regularly scheduled lesson 
plan or assignment. In addition, en-
couraging such a disruption would 
clearly undermine the educational 
process. Moreover, districts should 

avoid setting a precedent that could 
compromise the district’s position in 
future protests that the school board 
or administration may fi nd itself un-
able to support.

Finally, it has been argued that 
students who leave their classrooms 
to participate in a mass protest are 
learning another – and perhaps equal-
ly important – lesson regarding civil 
disobedience. Most school districts 
and school attorneys alike acknowl-
edge that there is real value in the ex-
ercise and the fi rsthand civics lesson. 
Of course, it makes sense that a full 
lesson in civil disobedience would re-
quire the implementation of civil con-
sequences that would naturally fl ow 
from such “disobedience.” 

No matter where a school board 
member, teacher or parent falls on the 
political spectrum, it is almost univer-
sally accepted that schools should be 
safe places for children to learn, play 
and speak. Would it were so for all 
places everywhere…
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few months, it behooves institutions to, 
once again, review their existing poli-
cies and procedures in order to confirm 
that they are in compliance with the 
current law and guidance and/or make 
any necessary changes as soon as prac-
tical. Institutions should also provide 
training to students, employees, and 
all members of the community as to 
how to properly recognize, prevent, 
and respond to allegations of sexual 
misconduct. Institutions are advised 
to pay close attention to this area of 
the law, as it has the potential to have 
significant practical as well as legal 
implications.
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Districts should not 
take any action that 
appears to either 
endorse or oppose a 
particular viewpoint, no 
matter how popular – 
or unpopular – it may 
appear to be at the time.




