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Education/Constitutional Law

How Higher Education Institutions 
Can Survive the Pandemic

The coronavirus pandemic has drastically 
changed the face of higher education in a 
matter of weeks and institutions must be 
prepared for the likelihood of another such 
outbreak in the future. The United States 
has reported over one million confirmed 
COVID-19 cases;1 New York accounts for 
over three hundred thousand of these con-
firmed cases.2  

In New York, and across the country, col-
leges and universities have had to adapt to 
this new reality. In the United States, over 
4,000 higher education institutions have been 
impacted by COVID-19, which equates to 
over 25,700,000 students.3 Theses impacts 
are not minor. Many colleges and universities 
have cancelled in-person classes and switched 
to remote learning.4 Commencement cere-
monies have been cancelled.5 The number of 
students permitted on campus has been limit-
ed;6 many institutions are applying strict stan-
dards regarding which students are permitted 
to remain and require students who wish to 
remain on campus to petition to do so.7

The adjustments made by colleges and 
universities, however, do not end with the 
current semester. While some institutions 
have already announced plans to reopen in 
the fall,8 other colleges and universities are 
still grappling with how to conduct class-
es during the Fall 2020 semester.9 Possible 
options include: beginning the semester 
remotely and transitioning to in-person 
classes, staying fully remote, having only 
certain groups of students (i.e., freshmen) 
attend classes on campus while the remain-
der of the institution remains remote, or if 
circumstances allow, completely returning to 
the in-person model.10  

Even if all social distancing mandates can 
be lifted by the time the Fall 2020 semester 
begins, colleges and universities should now 
begin considering the legal ramifications and 
issues exposed by this pandemic in order to 
streamline whatever decision is made and 
ensure preparedness for another mass closure 
scenario in the future. This article explores 
some of the many legal issues that institu-
tions should be considering as they adjust to 
this new normal.

Examine Contracts and 
Consider Renegotiating

Higher education institutions are parties 
to myriad contracts, including, for example, 
contracts regarding food service, books, and 
technology.11 Particularly relevant to higher 
education institutions now is whether these 
contracts contain a force majeure clause and 
what specific language is contained within 
it. “Generally, a force majeure event is an 
event beyond the control of the parties that 
prevents performance under a contract and 
may excuse nonperformance.”12 However, 
“[i]nterpretation of force majeure clauses is to 
be narrowly construed and ‘only if the force 
majeure clause specifically includes the event 
that actually prevents a party’s performance 
will that party be excused.’”13

In light of Covid-19 and subsequent cam-
pus closures, it is possible that the services 
or goods that the institution has contracted 
for will no longer be needed in the Fall 2020 
semester; alternatively, campus closure could 
prevent the institution from being able to 
satisfy its obligations under the contract. 
Institutions should examine the language in 
their contracts to determine if and how the 
contract can be modified or terminated with-
out giving rise to a breach of contract claim 
against the institution. 

Notably, “financial hardship is not grounds 

for avoiding perfor-
mance under a con-
tract.”14  Thus, while 
higher education insti-
tutions may be strug-
gling financially,15 they 
cannot use this as a 
reason to unilaterally 
terminate the contract. 
Likewise, regarding a 
force majeure clause, if 
no reference to a pan-
demic or similar sce-
nario is made in the 
contract language, institutions may not be able 
to rely on this clause to terminate current con-
tracts. Moving forward, however, institutions 
may wish to include language in new contracts 
that would encompass this kind of scenario.

Institutions should also review the con-
tracts that they have with their employ-
ees, specifically faculty. Many teachers this 
semester needed to quickly switch to teach-
ing via online learning methods as opposed 
to in-person instruction.16 If institutions are 
considering maintaining this method during 
the Fall 2020 semester, they should con-
firm that requiring online teaching does not 
violate the terms of any faculty contracts. 
While some unions may have temporarily 
renegotiated in the midst of the COVID-19 
pandemic regarding subjects such as online 
teaching requirements and pay,17 institutions 
should strive for permanent terms regarding 
this type of situation during any future rene-
gotiation of collective bargaining agreements.

Anticipate Litigation 
Regarding Closures

In the wake of campus closures, class-ac-
tion lawsuits have been brought against col-
leges and universities regarding refunds of 
tuition and fees.18 While it is beyond the 
scope of this article to address the full pan-
oply of claims that institutions could face, 
colleges and universities should be prepared 
for the possibility of litigation initiated by 
students demanding the refund of tuition, 
room and board, and/or any other fees relat-
ing to the Spring 2020 semester. 

There are numerous defenses to these 
types of cases, especially those brought as 
class actions, and institutions should take 
care to explore the various litigation strat-
egies that are available to them. Looking 
forward to the Fall 2020 semester, institutions 
should consider whether any fees or tuition 
payments should be preemptively adjusted 
based on the anticipated format for classes 
or students’ limited access to the campus and 
its resources. If the decision is made to leave 
everything as it is, the institution should be 
prepared to explain the decision, update its 
contracts and policies accordingly, and point 
to any other authority that supports it, such 
as an Executive Order or other legal mandate. 

Adapt Title IX Investigations
Title IX of the Education Amendments 

of 1972 (“Title IX”) states that, with certain 
named exceptions, “[n]o person in the United 
States shall, on the basis of sex, be excluded 
from participation in, be denied the benefits 
of, or be subjected to discrimination under any 
education program or activity receiving Federal 
financial assistance.”19 Colleges and universi-
ties are legally required to “adopt and publish 
grievance procedures providing for prompt and 
equitable resolution of student and employee 
complaints” related to Title IX.20 In light of 
campus closures due to COVID-19, institutions 
have had to adjust the way that investigations 

are conducted.21 Some 
institutions are choosing 
to postpone hearings in 
light of social distanc-
ing orders while others 
have decided to contin-
ue with the investiga-
tion process remotely.22

Under current23 Title IX 
requirements, there is no 
specific time limit with-
in which investigations 
must be completed.24

Nevertheless, the Department of Education’s 
Office for Civil Rights issued a warning on 
May 12, 2020 that “institutions should not 
delay investigations or hearings solely on the 
basis that in-person interviews or hearings 
are cumbersome or not feasible, so long as the 
institution is able to comply with the require-
ments in 34 CFR 106.8 to resolve complaints 
promptly and equitably.”25 There are, however, 
concerns that  conducting the process and 
hearing remotely—such as through video chat 
or over the phone—could negatively impact 
both the accuser and the accused.26

While schools may have quickly adjusted 
their policies and procedures in order to con-
duct investigations during the Spring 2020 
semester, they should begin thinking about 
a more permanent, codified policy regarding 
remote investigations if one was not already 

in place. In order to allay fears that parties 
will be able to circumvent certain investiga-
tion policies if the investigation is conducted 
remotely,27 institutions should include poli-
cies that address this possibility. 

Having a clear and written policy regard-
ing remote investigations not only ensures 
the required “equitable” process for the par-
ties,28 but ultimately it helps to protect the 
institution as well. If a party were to appeal 
the results of a disciplinary hearing via an 
Article 78 hearing, part of the standard that 
the Court uses to evaluate the institution’s 
decision is whether “the determination…was 
rendered in accordance with the university’s 
published regulations.”29 If the only policy in 
place refers to an in-person procedure and 
there is no formal policy regarding remote 
investigations, the institution may have a dif-
ficult time showing it followed its published 
regulations. Additionally, having a clear poli-
cy in place regarding remote procedures will 
benefit the institution in the long run, as the 
policy will already be in place should another 
campus closure be required.

Be Prepared for Issues 
Regarding Reopening

Though some institutions have already 
announced that they intend to reopen their 
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campuses for the Fall 2020 semester,30 both 
they and those that are still deciding how to 
proceed should consider various factors. For 
example, many different government entities 
have released guidance regarding the reopen-
ing of businesses, such as the U.S. Equal 
Employment Opportunity Commission 
(“EEOC”),31 the Centers for Disease Control 
and Prevention (“CDC”),32 and New York 
State, via Governor Cuomo.33 Institutions 
would be wise to read, and if possible, apply, 
this guidance to their own reopening strate-
gies. Additionally, institutions should make 
sure that their plans do not run afoul of any 
federal, state, or local government mandates 
relating to closures due to COVID-19. 

Even if an institution is able to and choos-
es to fully return to in-person norms on cam-
pus for the Fall 2020 semester, this does not 
mean that all of its employees or students will 
be comfortable returning to campus. Under 
federal law, employees have the right to stop 
working “in good faith because of abnormally 
dangerous conditions for work at the place 
of employment.”34 Essentially, “a work stop-
page called solely to protect employees from 
immediate danger is authorized by [section] 
502 and cannot be the basis for either a dam-
ages award or a Boys Markets injunction.”35 

Even unionized employees with “contrac-
tually prohibited work stoppage” provisions 
in a collective bargaining agreement can 
stop work under this section if they “present 
ascertainable, objective evidence supporting 
its conclusion that an abnormally dangerous 
condition for work exists.”36  

Institutions should be prepared for employ-
ee questions and concerns regarding the safety 
of returning to work. Taking appropriate safety 
measures will not only protect the employees 
from getting sick, but it will also protect the 
institution from being unable to reopen due 
to employee’s refusal to return. Students may 
have similar concerns regarding returning to 
campus. Institutions should begin crafting a 
policy now regarding how they will respond 
in this scenario, whether it be with an option 
for deferral, an option for remote learning, or 
by some other means. To help calm fears, it 
is also recommended that institutions inform 
employees and students of the steps they have 
taken to make the campus as safe as possible.
James G. Ryan is the head of the 
Commercial Litigation department at Cullen 
and Dykman, LLP, is in the firm’s Higher 
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