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The Strategic Advantage: Why US Company Formation Has Become Essential for Global
Entrepreneurs

The fact that 66 % of Fortune 500 companies choose to incorporate in Delaware speaks to
a fundamental truth about US corporate law: it provides a level of sophistication,
predictability, and flexibility unmatched in global jurisdictions. This preference transcends
mere convention; it reflects a careful calculus of legal protection, operational efficiency,
and strategic positioning.

In an increasingly interconnected global economy, foreign entrepreneurs face unprecedented
challenges in accessing the world's largest consumer market while maintaining operational
flexibility and legal protection. The United States, representing over 26% of global GDP and
housing the most sophisticated capital markets in the world, has emerged as the predominant
jurisdiction for international business expansion.

This preference stems from fundamental shifts in how global business operates. Digital
commerce, remote workforce management, and international capital flows now require legal
frameworks that can adapt rapidly to changing market conditions while providing robust
protection for stakeholders. The US corporate structure, particularly the Limited Liability
Company (LLC) and Delaware Corporation formats, has evolved to meet these demands in
ways that traditional business structures in other jurisdictions simply cannot match.

This article examines the legal, financial, and operational frameworks that render US entity
formation not merely advantageous, but essential for international business leaders seeking
sustainable growth and market penetration.

The Economic Foundation: Market Access and Capital Efficiency

Unparalleled Market Access

The United States represents the world's most lucrative consumer market, with a GDP
exceeding $29.18 trillion in 2024 and consumer spending power that dwarfs most national
economies. However, market access alone does not justify the complexity of forming a foreign
entity. The strategic advantage lies in the legal and operational framework that US incorporation
provides for capturing this market opportunity.

Foreign companies are allowed to sell their goods/services directly to US customers through a
local agent or distributor, but this approach severely limits scalability and control. Direct US
entity formation eliminates intermediary constraints while providing the legal standing
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necessary for sophisticated commercial relationships, institutional partnerships, and regulatory
compliance that characterizes serious market entry.

Capital Market Integration

Perhaps no factor is more compelling than access to US capital markets. Delaware's corporate
laws are highly flexible and provide businesses with substantial freedom to structure their
operations. The Delaware General Corporation Law (DGCL) allows companies to create
different classes of stock, which is particularly advantageous for startups seeking to attract
investors or issue equity-based compensation to employees.

This structural flexibility becomes crucial when foreign entrepreneurs seek to scale beyond
bootstrap funding. US investors, particularly institutional investors, venture capital firms, and
private equity groups, demonstrate a marked preference for US entities due to familiar legal
frameworks, established precedent, and simplified due diligence processes.

The Legal Architecture: Protection and Flexibility
Limited Liability Protection

The cornerstone benefit of US entity formation lies in its liability protection framework. A
limited liability company is a legal entity that protects business owners' personal assets from
creditors and plaintiffs in the event of bankruptcy or a lawsuit. As such, an LLC owner is not
personally liable for business debts or other such obligations.

This protection becomes particularly valuable for foreign entrepreneurs who may lack
familiarity with US legal exposure. In a highly litigious environment like the US, the protection
offered by an LLC is a significant form of protection. The separation of personal and business
assets provides security that enables entrepreneurs to pursue aggressive growth strategies
without risking personal financial ruin.

Operational Flexibility

The LLC is the most flexible business structure under US corporate law. A US LLC that has a
single owner is treated by default as a disregarded entity, meaning that its assets are treated as
being held directly by its owner. A US LLC that has more than one owner is treated by default
as a partnership and must file U.S. partnership returns. Both a US LLC treated as a disregarded
entity and a US LLC treated as a partnership may file an election to be treated as a corporation.
A US LLC may be managed by either one or more of its members or one or more managers
appointed by the members.
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This flexibility extends to operational structure, profit distribution, and management hierarchy.
Unlike corporations, which require formal board structures and regular governance meetings,
LLCs can adapt their operational framework to match the entrepreneur's business model and
cultural preferences.

Delaware's Legal Advantage

Delaware's dominance in corporate formation stems from structural advantages that benefit all
stakeholders: Delaware offers strong legal protections for directors and officers of corporations.
The DGCL provides extensive exculpation and indemnification provisions, which shield
directors and officers from personal liability for actions taken in the course of their corporate
responsibilities.

Delaware has a special court (called the Court of Chancery) specifically for businesses.
Disputes are argued before a judge (not a jury) with vast experience in Delaware business law.
If your Delaware corporation is ever involved in a lawsuit, this could save you lots of time and
money.

Tax Optimization: The Double Taxation Treaty Framework

US-Poland Tax Treaty Benefits

For Polish entrepreneurs, the US-Poland double taxation treaty provides significant advantages.
The US Poland tax treaty, signed in 1974, serves as an agreement between the two countries
for determining the taxation of income where both nations may have the legal right to tax
according to their respective laws.

Key Treaty Provisions:

e - Withholding tax on dividends is up to 5% if the beneficial owner holds at least
10% of the paying company's voting stock, otherwise 15%

e - Withholding tax on royalties is up to 5%

e - When a Polish resident earns income in a foreign country that has not concluded a
DTT with Poland, double taxation is avoided based on the credit method
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Flow-Through Taxation Benefits

An LLC offers personal assets protection from lawsuits and creditors. Simply put, a plaintiff
can sue an LLC but not its owner. For example, an LLC is considered a pass-through entity if
the income generated is passed through to the owner without double taxation. In other words,
no income tax is paid at the LLC level.

This structure becomes particularly advantageous for foreign entrepreneurs because: Non-
resident LLC owners only pay taxes on income sourced in the US. This limitation to US-sourced
income, combined with treaty benefits, can result in significant tax efficiency compared to
traditional corporate structures.

Business Banking Requirements

Access to the US banking system represents one of the most tangible benefits of US entity
formation. To open a bank account in the United States, you incorporate a US company and
then set up the bank account through that company.

US entity formation enables access to payment processing systems, merchant accounts, and
financial services that are either unavailable or prohibitively expensive for foreign entities. This
infrastructure becomes essential for businesses targeting US consumers who expect familiar
payment methods and robust fraud protection.

Author: Robert Nogacki, legal counsel, Skarbiec Law Firm,
specializing in legal, tax and strategic advice for entrepreneurs,
representing clients in disputes before courts and authorities of all
instances
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