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The automatic stay provided under section 362 of the Bankruptcy Code is an injunction, arising when a
bankruptcy case is filed, which prevents all proceedings or actions against the debtor or the property of the
estate without court permission - the so-called “lifting of the stay”.[1]

Once the bankruptcy action has been commenced, this prohibition extends to all jurisdictions in the US, including
those beyond where the case is filed. The purpose of this provision is to ensure the removal of all such disputes
to the bankruptcy court so they may be adjudicated under the provisions of the bankruptcy code. We have
addressed interesting cases under 11 U.S.C. § 362 in prior client alerts.[2]

Typically, the automatic stay does not extend to non-debtor parties.[3] For example, the stay does not prevent
the commencement or pursuit of actions against guarantors, owners of a debtor company, corporate affiliates,
partners in debtor partnerships or codefendants in pending actions.[4]

However, as with any rule, there are exceptions. “Specifically, where a particular action against the non-debtor
party threatens to adversely affect the debtor’s reorganization efforts, courts are willing to extend § 362(a)’s
coverage accordingly.”[5] Additionally, the courts have extended the protection of section 362 where “there is
such identity between the debtor and the third-party defendant that the debtor may be said to be the real party
defendant and that a judgment against the third-party defendant will in effect be a judgment against the debtor.”
[6] However, the courts have cautioned that these exceptions are rare and have repeatedly held that the
extension of the automatic stay provision to non-debtor parties is “reserved for special circumstances and
typically [applies] to those lawsuits which threaten serious risk to a reorganization in the form of immediate
adverse economic consequences for the debtor’s estate.”[7]

Recently, the issue of extending the automatic stay protections to members of a family which owns a corporate
debtor has been a hot topic. Members of the Sackler family, who own Purdue Pharma - the maker of OxyContin -
have been seeking immunity from future opioid lawsuits in exchange for their voluntary forfeiture of control of



the bankrupt drug company. Judge Robert Drain, who is presiding over the case in the Southern District of New
York[8], has suggested that a deal of that nature may be achievable as part of a negotiated settlement which
could avoid years of litigation. However, the many opponents of this potential “deal” argue that this would set a
terrible precedent and strongly contend that the protections afforded a debtor in bankruptcy - specifically, the
automatic stay protections of section 362 - should only be extended to the Sacklers (or any similarly situated
party) upon the filing of their own individual bankruptcy proceedings.

We will continue to monitor the Purdue Pharma matter as well as all important developments regarding the
application of § 362.

Our financial institution and other creditor clients are cautioned to be very careful about proceeding against
debtors once a case is filed in the bankruptcy court. Violation of the automatic stay can create serious
consequences. However, beyond that, we are prepared to assist our creditor clients with preventing actions
against related parties in appropriate circumstances.

Please note that this is a general overview of developments in the law and does not constitute legal advice.
Nothing herein creates an attorney-client relationship between the sender and recipient. If you have questions
regarding these provisions, or any other aspect of bankruptcy law, please contact Michael Traison at 312.860.4230
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